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anended response, filed August 30, 2007
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| SSUE

The issue is whether Petitioners’ challenge to the small
scal e conprehensive plan anmendnent adopted by Respondent through
O di nance No. 25-07 was tinely fil ed.

PRELI M NARY STATEMENT

On July 23, 2007, Petitioners filed a Petition and Request
for Hearing (the petition) with the D vision of Adm nistrative
Hearings (DOAH). The petition was filed “pursuant to Sections
163.3187(3)(a), 120.569 and 120.57, Florida Statutes (2005),”
and chall enged the small scal e conprehensive plan anendnent
adopted by the City of New Snyrna Beach (City) through O dinance
No. 25-07.

On August 2, 2007, the Gty tinely filed a notion to
dism ss the petition. Anmong other things, the notion argues
that the petition should be dism ssed because it was filed nore
than 30 days after the chall enged pl an anendnent was adopted by
the Gity.! An Order to Show Cause was entered on August 7, 2007,
because it appeared froma review of the case file that the
petition was not tinely filed, and Petitioners were directed to
“show cause in witing as to why the petition should not be
di sm ssed.” The deadline for responding to the Order to Show
Cause was tw ce extended at Petitioners’ request.

Petitioners filed a Verified Response to Order to Show

Cause and | ncorporated Menorandum of Law on August 28, 2007, and



an amended response on August 29, 2007.2 The City and the
Departnment of Community Affairs (Departnent) were given an
opportunity to file responses to Petitioners’ filing. The City
filed a response to Petitioners’ anended response on August 30,
2007. The Departnent did not file a response.

The filings adequately set forth the parties’” respective
positions on the issue of law that is before the undersigned for
resolution. The filings have been given due consideration. No
hearing is necessary to rule on the notion to dismss. See Fla.
Admin. Code R 28-106.204(1).

FI NDI NGS OF FACT®

1. The City Comm ssion passed Ordi nance No. 25-07 by a
vote of four to zero at a public neeting held on June 20, 2007.

2. The ordinance anmends the City’ s conprehensive plan by
changi ng the future |Iand use map (FLUM designation of 6.923
acres of property fromH gh Density Residential to Medi um
Density Residential .

3. Petitioners own property that is subject to the FLUM
amendnment. The effect of the amendnent is to reduce the
al l owabl e density on Petitioners’ property.

4. Petitioners allege in their petition that the FLUM
anmendnent is not in conpliance with Chapter 163, Florida

Statutes, for a variety of reasons.



5. The petition states that it was filed pursuant to
Section 163.3187(3)(a), Florida Statutes.

6. The petition was faxed to DOAH for filing on Friday,
July 20, 2007.

7. The fax header on the petition shows that its first
page was received by DOAH at 5:17 p.m on July 20, 2007, and
that its |ast page was received by DOAH at 5:23 p.m on that
dat e.

8. The petition was preceded by 157- page Appendi x to
Petition and Request for Hearing (the appendix), which included
noti ces, excerpts fromneeting transcripts, and sonme of the
ot her documents referred to in the petition.?

9. The fax header on the appendi x shows that its first
page was received by DOAH at 3:09 p.m on July 20, 2007,° and
that its |ast page was received by DOAH at 5:08 p.m on that
dat e.

10. The petition and the appendi x were docketed as havi ng
been filed with DOAH on Monday, July 23, 2007, which was the
next regul ar business day after July 20, 2007.

11. Petitioners’ attorney alleges in the anended response
to the Order to Show Cause that she made inquiry to the DOAH
clerk’s office on July 20, 2007, and was inforned that she woul d
be “*safe’ in ensuring tinmely filing” if transm ssion of the

petition and the appendi x was started “by 3:00 p.m” She does



not allege what point in the day she contacted the clerk’s

of fice, nor does she identify whom she spoke with.

12.

CONCLUSI ONS OF LAW

DOAH has jurisdiction to hear challenges to snal

scal e pl an anendnents pursuant to Section 163.3187(3), Florida

St at ut es.
13.

perti nent

14.

(2007) .6
Section 163.3187(3)(a), Florida Statutes, provides in
part:

Any affected person may file a petition with
the Division of Adm nistrative Hearings
pursuant to ss. 120.569 and 120.57 to
request a hearing to chall enge the
conpliance of a small scal e devel opnent
amendnent with this act within 30 days
followi ng the | ocal governnment's adoption of
t he anmendnent

Fl ori da Adm nistrative Code Rule 28-106.104 provides

in pertinent part:

(1) In construing these rules or any
order of a presiding officer, filing shal
mean received by the office of the agency
clerk during normal business hours or by the
presiding officer during the course of a
heari ng.

(3) Any docunent received by the office
of the agency clerk after 5:00 p.m shall be
filed as of 8:00 a.m on the next regular
busi ness day.

(7) |If an agency allows docunents to be
filed by electronic mail or facsimle



transm ssion, the follow ng paragraphs
appl y:

(b) Any party who elects to file any
docunent by electronic nmail or facsimle
transm ssion shall be responsible for any
del ay, disruption, or interruption of the
signal s and accepts the full risk that the
docunent may not be properly filed with the
clerk as a result.

(c) The filing date for a docunent
transmtted by electronic mail or facsinmle
shall be the date the agency clerk receives
the conpl ete docunent.

15. Petitioners’ petition was not “filed” until July 23,
2007, because it was received by DOAH after 5:00 p.m on
July 20, 2007. Indeed, the petition was not even transmtted to
DOAH until after 5:00 p.m on July 20, 2007.

16. The appendi x does not neet the requirenents of a
petition for administrative hearing; it is not even close to
neeting the requirenments in Florida Adnministrative Code Rule 28-
106. 201(2), as argued by Petitioners in their amended response
to the Order to Show Cause. See also 88 120.54(5) (b)4.,
120.569(2)(c), Fla. Stat. Mreover, even if the appendi x could
sonehow be considered the petition in this case, it was not
tinmely filed since its |ast page was not received by DOAH unti
after 5:00 p.m on July 20, 2007.

17. Petitioners do not contest the filing date of the

petition being July 23, 2007. Instead, they argue that the



petition was tinely when it was filed on that date because the
chal | enged plan anendnent was not adopted by the City for

pur poses of Section 163.3187(3)(a), Florida Statutes, until sone
point after June 20, 2007. Petitioners rely primarily on Payne

v. Cty of Mam, 913 So. 2d 1260 (Fla. 3d DCA 2005), in support

of this argunent.

18. In Payne, the court reversed the Departnent’s final
order dism ssing a challenge to a small scal e pl an anmendnent
adopted by the Gty of Mam. 1d. at 1261. The court held that
because the Cty of Mam 's charter authorized the nmayor to
review and veto ordi nances adopted by the city conm ssion, an
ordi nance is not adopted by the City of Mam wuntil after the
expiration of the mayor’s veto period. 1d. Accordingly, the
court held that 30-day period for challenging the plan anendnent
at issue in Payne commenced upon the expiration of the mayor’s
veto period, not the passage of the anendnent by the city
commi ssion. |d.

19. Petitioner’s reliance on Payne in this case is
m spl aced because, as Petitioners concede in their responses to
the Order to Show Cause (at page 5), the Cty's charter and code
of ordinances do not give the Cty's nmayor the right to review
or veto ordi nances passed by the Cty Conm ssion. The only
thing that is required for an ordi nance to be adopted by the

City is the affirmative vote of three nenbers of the Cty



Commission. See City Code § 2-54 (“The affirmative vote of
three nenbers of the city conm ssion shall be necessary to adopt
any ordi nance or resolution or notion.”). As a result, the date
that the Gty Comm ssion passes the ordi nance anendi ng the
conprehensive plan is the date that the anendnent is adopted by
the Gty for purposes of Section 163.3187(3)(a), Florida

St at ut es.

20. Petitioners argue that in order for an ordinance to be
adopted by the City, the ordinance nust not only be passed by
the requisite vote of the City Conm ssion but also that the vote
nmust be “entered upon the mnutes.” |In support of this
argunment, Petitioners cite |language fromCity Code Section 2-54,
whi ch provides that “[t]he passage of all ordi nances,
resol utions and notions shall be taken by a ‘Yes’ or ‘No’ and

entered upon the nminutes.”’

Thi s | anguage does not establish a
condition precedent for adoption of an ordinance by the City; it
sinmply describes how the passage of an ordinance is to be
nmenorialized in the Gty’'s records

21. The failure to conmply with the requirenents of City

Code Section 2-54 may render an ordinance invalid or

unenforceable. See B.MZ. Corp. v. City of Oakland Park, 404

So. 2d 133 (Fla. 4th DCA 1981). However, it does not change the
date that the ordinance was adopted by the Cty. Indeed, in a

subsequent decision, it was held that the failure to properly



record the passage of an ordinance in the m nutes was a

deficiency that could be corrected nunc pro tunc to the date of

the ordi nance’s adoption.® See B.M Z. Corp. v. City of Cakland

Park, 715 So. 2d 735, 736 n.1 (Fla. 4th DCA 1982).

22. In sum and as a matter of |aw, the challenged plan
anmendnent was adopted by the City for purposes of Section
163.3187(3)(a), Florida Statutes, on June 20, 2007, when the
City Comm ssion passed Ordi nance No. 25-07.

23. Petitioners’ petition was untinely because it was
filed 33 days after the date that the chall enged pl an anmendnent
was adopted by the City. See § 163.3187(3)(a), Fla. Stat.

24. Section 120.569(2)(c), Florida Statutes, provides that
a petition “shall be dismssed if . . . it has been untinely

filed.” See also Wiiting v. Dept. of Law Enforcenent, 849

So. 2d 1149, 1151 (Fla. 5th DCA 2003) (“Late filing is presuned
to constitute a waiver of rights.”).

25. The decision to wait until the afternoon of the [|ast
day of the filing period to fax-file the petition and the
decision to fax the | engthy appendi x before the petition may
constitute excusabl e neglect; however, it is settled that
excusabl e negl ect does not save an untinely petition for

hearing. See Aleong v. Dept. of Business & Professional Reg.,

2007 Fla. App. LEXIS 11414, at *4 (Fla. 4th DCA July 25, 2007);

Patz v. Dept. of Health, 864 So. 2d 79 (Fla. 3d DCA 2003);




Whiting, 849 So. 2d at 1151; Cann v. Dept. of Children & Famly

Servs., 813 So. 2d 237, 239 (Fla. 2d DCA 2002).

26. The doctrine of equitable tolling can save an untinely
petition for hearing. See 8§ 120.569(2)(c), Fla. Stat.; Cann,
813 So. 2d at 239.

27. The doctrine of equitable tolling has been applied in
at | east one prior case under Section 163.3187(3)(a), Florida

Statutes. See Parker v. The Estuaries Limted Liability

Conpany, 2002 Fla. Div. Adm Hear. LEXIS 1465, at § 101 ( DOAH
Dec. 17, 2002), adopted, Final Order No. DCAO03-GV 012, at *4-5
(DCA Feb. 27, 2003).

28. The doctrine of equitable tolling only applies “when
the plaintiff has been msled or lulled into inaction, has in
sonme extraordi nary way been prevented from asserting his rights,
or has tinely asserted his rights in the wong forum” Mchul es

v. Dept. of Adm nistration, 523 So. 2d 1132, 1134 (Fla. 1988).

29. The untinely filing of a petition for hearing by
counsel is not an extraordinary circunmstance that justifies the

application of the doctrine of equitable tolling. See Al eong,

2007 Fla. App. LEXIS 11414, at *3-4 (citing cases).

30. This case is strikingly simlar to Witing. In that
case, the petitioner attenpted to fax-file his petition for
hearing on the |last day of the filing period but his attenpts

wer e unsuccessful and he conpleted the fax on the foll ow ng day.

10



See Whiting, 849 So. 2d at 1151. The court affirned the

agency’s dismssal of the petition as untinmely. 1d. The court
held that the petitioner’s “m staken belief as to when the tine
period ended” and the fact that the agency’'s fax “was not
available to himat the time he wanted to fax his [petition]”
did not support a claimof equitable tolling. 1d.

31. Petitioners argue that they did not “elect to wait or
sit on [their] rights” and that the conpletion of their attenpt
to fax-file the petition on July 20, 2007, distinguishes this
case from Wi ting because in that case the petitioner “el ected”
to fax his petition for filing on the day after the deadline
when his attenpts to fax it to the agency on the day of the
deadl i ne were unsuccessful. A simlar argunment -- that
equitable tolling should apply sinply because the “preparation
and mailing of a petition for hearing within the 21-day period

evi dences [the petitioner’s] intent not to waive its right to

hearing -- was expressly rejected in Environnental Resource

Associates of Florida, Inc. v. Departnent of General Services,

624 So. 2d 330 (Fla. 1st DCA 1993). The followi ng comments nade
by the court in that case are equally applicable here: *“There
is nothing extraordinary in the failure to tinely file in this
case. (Quite to the contrary, the problemin this case is the
too ordinary occurrence of a party's attorney failing to neet a

filing deadline.” Id.

11



32. Petitioners’ responses to the Order to Show Cause do
not offer an explanation that, if proven, would inplicate the
doctrine of equitable tolling and excuse the late-filed
petition. Indeed, even if as Petitioners allege in the anmended
response to the Order to Show Cause, Petitioners’ attorney was
told by soneone in the DOAH clerk’s office that she would be
“safe” if she started transm ssion of the petition and appendi x
“by 3:00 p.m,” the incontrovertible facts on the face of the
petition and the appendi x show that the transm ssion of the
appendi x did not start until after 3:00 p.m and that the
transm ssion of the petition did not start until after 5:00 p. m

33. \Were, as here, a petition is not tinely filed and the
doctrine of equitable tolling does not apply, the petition nust

be dism ssed. See § 120.569(2)(c), Fla. Stat.; Witing, supra

34. Dismssal of a petition is wthout prejudice “unless
it conclusively appears fromthe face of the petition that the
defect cannot be cured.” § 120.569(2)(c), Fla. Stat.

35. The untinely filing of the petition cannot be cured
and, therefore, granting Petitioners |leave to file an anmended

petition would serve no purpose. Cf. Kalnmanson v. Lockett, 848

So. 2d 374, 381 (Fla. 5th DCA 2003) (plaintiff need not be given

an opportunity to anmend conplaint if amendnent would be futile).

12



36. In light of this ruling, it is not necessary to
address the City's alternative argunents in its notion to
di sm ss.

37. A final order of dismssal will need to be issued by
the Departnent to dispose of this case because DOAH does not
have final order authority in proceedi ngs under Section
163. 3187, Florida Statutes. See 8§ 163.3187(3)(b), Fla. Stat.

RECOMVVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat the Departnent issue a final order
dismissing with prejudice Petitioners’ untinmely challenge to the
smal | scal e conprehensive plan amendnent adopted by the City
t hrough O di nance No. 25-07.

DONE AND ENTERED this 11th day of Septenber, 2007, in

Tal | ahassee, Leon County, Florida.

//KM/W/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 11th day of Septenber, 2007.

ENDNOTES

'/ The notion al so argues that the petition should be disnissed
because it was filed by an attorney who, at the tine, was not
eligible to practice lawin Florida and because Petitioners
“made their election of renedies” by initiating three circuit
court proceedings related to the matters at issue in this case.

2/ The amended response was e-filed with DOAH on August 29,
2007, and the original docunment was also nailed to DOAH. The
original was received by DOAH and filed on Septenber 6, 2007.
The City filed a notion to strike the anended response that was
filed on Septenber 6, 2007. The notion is deni ed because that
docunent is nmerely a copy of the previously-filed anmended
response.

3/ These “findings” are based upon the allegations in the
petition, as supplenmented by the Petitioners’ responses to the
Order to Show Cause. All of the relevant, well-pled factua

al l egations in those docunents nust be accepted as true at this
stage of the proceeding. See St. Francis Parkside Lodge of
Tanpa Bay v. Dept. of Health & Rehabilitative Servs., 486 So.
32, 34 (Fla. 1st DCA 1986).

4/ The appendi x does not include a copy of the challenged plan
anmendnment or Ordinance No. 25-07 through which the anendnent was
adopt ed, and those docunents were not attached as exhibits to
the petition as alleged in the petition. The appendi x does

i nclude a copy of Ordinance No. 26-07, but that is a rezoning
ordi nance not an anmendnment to the City’'s conprehensive plan.

°/  Petitioners allege in their amended response to the Order to
Show Cause that “Petitioners began transm ssion of its [sic]
Appendi x and Request for Hearing prior to 3:00 p.m” That

al | egation need not be accepted as true because it is

concl usively shown to be fal se based upon the information
reflected on the face of first page of the appendi x.
Specifically, that page contains fax headers showing that it was
transmtted from*®“Dean Mead Ol ando” at 3:05 p.m and that it
was received by DOAH at 3:09 p. m

14



®/ Al statutory references in this Recommended Order of
Di smissal are to the 2007 version of the Florida Statutes unl ess
ot herw se i ndi cat ed.

'/ Simlar language is included in Section 166.041(4) and (5),
Fl orida Statutes, which provide in pertinent part

(4) A mjority of the nenbers of the
governi ng body shall constitute a quorum An
affirmative vote of a mpjority of a quorum
present is necessary to enact any ordi nance
or adopt any resolution . . . . On fina
passage, the vote of each nmenber of the
governi ng body voting shall be entered on
the official record of the neeting .

(5) Every ordinance or resolution shall,
upon its final passage, be recorded in a
book kept for that purpose and shall be
signed by the presiding officer and the
clerk of the governing body.

8 In this case, it is undisputed that the City menorialized the
passage of Ordinance No. 25-07 in its records pursuant to City
Code Section 2-54, but Petitioners allege that the Cty did not
do so until sone point after June 20, 2007.

COPI ES FURNI SHED,

Thomas Pel ham Secretary
Departnment of Conmunity Affairs
2555 Shunmard Gak Boul evard
Suite 100

Tal | ahassee, Florida 32399-2100

Shaw P. Stiller, General Counsel
Departnment of Conmmunity Affairs
2555 Shumard CGak Boul evard

Tal | ahassee, Florida 32399-2100

Frank B. Gunmey, Esquire

City Attorney Ofice

210 Sans Avenue

New Snmyrna Beach, Florida 32168-7040
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Wendy Shay Tenple, Esquire

Dean, Mead, Egerton, Bloodworth
Capouano & Bozarth, P.A

Post O fice Box 2346

Olando, Florida 32802-2346

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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